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Subject: Value Added & Winery Policies in the Niagara Escarpment Plan

Report to: Planning and Economic Development Committee
Report date: Wednesday, February 12, 2020

Recommendations

1. That Council DIRECT Regional Planning Staff to initiate the amendment process
to the Niagara Escarpment Plan, aimed at creating a consistent provincial policy
and regulatory regime for agricultural based businesses in Niagara; and

2. That Report PDS 2-2020 BE CIRCULATED to the Ontario Federation of
Agriculture, Ontario Craft Wineries/Wine Council of Ontario, Grape Growers of
Ontario, Town of Grimsby, Town of Lincoln, Town of Niagara on the Lake, Town
of Pelham, City of St. Catharines, City of Thorold and the City of Niagara Falls.

Key Facts

The purpose of this report is to seek the support of Council to undertake an
amendment to the Niagara Escarpment Plan, continuing with efforts to streamline
Provincial regulations for agricultural based businesses;

When the Niagara Escarpment Plan was updated in 2017, Regional Council
requested that the Province align the policies of the Plan with other Provincial plans
in Niagara, such as the Greenbelt Plan.

Policies associated with agricultural-related uses, on-farm diversified uses, and
wineries in the Niagara Escarpment Plan area are more restrictive than the
Province’s Guidelines on Permitted Uses in Ontario’s Prime Agricultural Areas,
which are intended to implement the Provincial Policy Statement;

As the Region continues to develop the new Niagara Official Plan, one component is
related to implementing the 2014 Provincial Policy Statement which permits agri-
tourism, agriculture related and on-farm diversified uses; and

These inconsistencies place agricultural based businesses in the NEP area at a
disadvantage, with smaller maximum building sizes, and restricted building and site
uses;
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Financial Considerations

There are no direct financial implications for the organization. There is no application
fee for an application to amend the Niagara Escarpment Plan (NEP).

Background

In January of 2018, Regional staff were directed by Council (PDS 1-2018) to initiate
discussions with the Province and Niagara Escarpment Commission (NEC) with respect
to interpretations of the winery policies in the NEP. Prior to this report, staff and Council
had been actively engaged with the Province through consultations on the development
of the 2017 NEP.

As the Region proceeds with work on the new Niagara Official Plan, one of the matters
Planning Staff wish to resolve is the discrepancy in value-added policies. MHBC
Consulting was retained to undertake an assessment of the Niagara Escarpment Plan
winery policies to inform the Official Plan work and further discussions with the Province
(appendix 3).

After sharing MHBC'’s findings with senior Provincial Officials, the path outlined to move
forward involves the Region proposing an amendment to the NEP, to resolve the
policies of the NEP affecting Niagara that do not align with Provincial guidelines.

Economic Development

Agri-business is a priority sector in Niagara both culturally and economically with an
employment impact of approximately 20,000 jobs and a GDP impact of $1.4B. In recent
years, Niagara’s farms continue to diversify and produce higher value agricultural
outputs. In order to support a viable future for this sector, there is a need for consistently
applied policies and regulations that allow these businesses to evolve and adapt to
progressive industry changes and opportunities. The impact of growth in value-added
and on-farm diversified will be realized in more than just the agri-business sector. It will
have impact that reaches across our tourism sector, our primary producers, and our
labour market.

Analysis

The Niagara Escarpment is home to a diverse range of agricultural operations many
having on-farm diversified uses?, including 29 of Niagara’s approximate 100 wineries

1 On-farm diversified uses: means uses that are secondary to the principal agricultural use of the
property, and are limited in area. On-Farm diversified uses include, but are not limited to, home
occupations, home industries, agri-tourism uses, and uses that provide value added products. (PPS
2014)
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(see Appendix I). Creating and maintaining a hospitable environment for the agricultural
sector is important for the local economy and long term preservation of agricultural
lands. The Region’s Official Plan contains objectives (Objective 5.A.7) aimed at
supporting uses that enable farming and farmers to:

a) Become more competitive, sustainable and environmentally friendly;
b) Adapt to new and changing markets;

c) Diversify into and take advantage of new agricultural opportunities;
d) Improve the understanding of agriculture by the general public; and

e) Broaden operations to diversify economic activity and add value to their primary
products.

Additionally, Objective 5.A.8 aims “to encourage a wide range of farm diversification
uses in appropriate locations and at a scale suitable to the farm and the agricultural
area where they contribute to profitable and economically sustainable agriculture.”

Niagara Region was the first municipality in the Province to create value-added
agricultural policies, influencing what became a new Provincial direction allowing the
diversification of agriculture to allow on farm processing and sales. In 2017, when the
Greenbelt Plan and Growth Plan were updated, they adopted the Province’s approach
to agriculture-related uses? and on-farm diversified uses as outlined in section 2.3.3.1 of
the Provincial Policy Statement (PPS). The proposed 2019 PPS does not suggest
changes to this policy.

Despite the clear Provincial direction, further outlined in the Ontario Ministry of
Agriculture, Food and Rural Affairs (OMAFRA) document titled Guidelines on Permitted
Uses in Ontario’s Prime Agricultural Areas, under the current Provincial policy regime,
agriculture operators in the NEP area face stricter regulations and additional operational
oversight compared to operators in the Greenbelt Plan and Growth Plan areas.

When the Ministry of Natural Resources and Forestry (MNRF) circulated the draft
version of the 2017 NEP for comment, the Region responded to the Province and
stated:

“While the draft NEP winery policies have been simplified compared to the existing
NEP, having separate winery policies is no longer necessary. The new policies for
agriculture-related and on-farm diversified uses should be re-written to consider
wineries, making the plan more consistent with other provincial planning documents.

2 Agriculture-related uses: means those farm-related commercial and farm-related industrial uses that are
directly related to farm operations in the area, support agriculture, benefit from being in close proximity to
farm operations, and provide direct products and/or services to farm operations as a primary activity.
(PPS 2014)
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The PPS, and draft on-farm diversified guidance documents, recognize wineries as a
value-added agricultural use, the NEP should be consistent. Further, references to the
operations of a facility, such as the hours of operation or the number of events that
might be held, should be removed as the focus is on the land use. (PDS 29-2016,
October 19, 2016)”

e In response to ongoing agricultural community concerns, report PDS 1-2018
(Niagara Escarpment Plan Agriculture Policies, January 10, 2018) was brought to
Regional Council seeking direction for staff to initiate discussions with the Niagara
Escarpment Commission (NEC) to resolve multiple agriculture policy items.

e The NEC responded with an April 18" report titled The Niagara Escarpment Plan
and Provincial Agricultural Policy where they concluded that in NEC staff’s view,
policies aimed at promoting additional rural development through the spread of
commercial and tourist (other than outdoor/eco-tourism) uses would not be in
keeping with the purpose and objectives of the NEP.

e Due to the NEC’s staff response, and difficulties experienced when dealing with the
Commission, Staff and Council raised the issue with OMAFRA at the Association of
Municipalities of Ontario (AMQO) Conference in 2018, and met subsequently with
OMAFRA, MNRF and the Ministry of Municipal Affairs and Housing (MMAH).

e In January of 2019, the Ontario Federation of Agriculture (OFA) wrote a letter of
support for the Region’s request (Appendix Il), stating: “OFA supports Niagara
Region’s proposal for changes regarding how agriculture-related uses, on-farm
diversified uses, and wineries are permitted in the Niagara Escarpment Plan”.
Further stating: “The Niagara agri-food sector has an annual total economic impact
of $3 billion and employs 17,500 people with untapped economic potential to create
new jobs and expand. OFA fully endorses Niagara Region’s proposal and
encourages these changes to the Niagara Escarpment Plan and Niagara
Escarpment Commission to reduce red tape and support the thriving agri-food
economic powerhouse in the Niagara Region”.

Niagara Escarpment Plan Amendment Process

The NEP derives its authority from the Niagara Escarpment Planning and Development
Act (NEPDA), 1990. Under the NEPDA, any person or public body can request an
amendment to the Plan through an application to the Niagara Escarpment Commission
(NEC). There is no cost to make an application.

While the application is made via the NEC, ultimately, the final decision is made by the
Minister of Natural Resources and Forestry or Cabinet.

Next Steps

Upon Council’s direction, Regional Planning Staff will initiate the amendment process to
the NEP including the preparation of the requisite material and justification to support
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the review and consideration of the application. Staff will provide updates at key
milestones to ensure Council and stakeholders are aware of the progress of the
application.

Alternatives Reviewed

NA.

Relationship to Council Strategic Priorities

This initiative is aligned with Council’s priority to support businesses and economic
growth. Specifically objective 1.1 which aims to provide supports and improve
interactions with businesses to expedite and navigate development processes.

Other Pertinent Reports

PDS 31-2015: 2015 Coordinated Policy Review Comment Submission

PDS 29-2016: Province of Ontario Coordinated Plan Review Submission on the Draft
Plans Appendix 1

PDS 1-2018: Niagara Escarpment Plan Agriculture Policies

Prepared by: Recommended by:

Erik Acs, MCIP, RPP Rino Mostacci, MCIP, RPP
Manager of Community Planning Commissioner

Planning and Development Services Planning and Development Services

Submitted by:
Ron Tripp, P.Eng.
Acting Chief Administrative Officer

This report was prepared in consultation with Katie Young, Planner, Aimee Alderman, MCIP,
RPP. Planner, with input from Kelly Provost, Economic Development Officer, and reviewed by
Doug Giles, Manager of Community & Long Range Planning.

Appendices
Appendix | Map Showing Wineries in Niagara Page 6
Appendix Il Letter from Ontario Federation of Agriculture Page 7

Appendix 11l MHBC Report on NEC Policies Page 9
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Creekside Estate Winery
Harbour Estates Winery
Stoney Ridge Cellars

Kacaba Vineyards

Red Stone Winery

Malivoire Wine Company

10 Daniel Lenko Estate Winery

11 Peninsula Ridge Estates Winery Ltd.
12 Cave Spring Cellars

13 Mountain Road Wine Company
14 Angels Gate Winery

15 Thirty Bench Vineyards

16 Vineland Estates Winery

17 Magnotta Winery Estates Ltd.
18 Legends Estate Winery

19 De Sousa Wine Cellars

20 Flat Rock Cellars

21 13th Street Winery

22 Featherstone Estate Winery

23 Marynissen Estates

24 Coyote's Run Estate Winery

25 Peller Estates

26 Domaine Vagners Winery

27 Small Talk Vineyards

28 Palatine Hills Estate

29 Konzelmann Estate Winery

30 Strewn Winery

31 Sunnybrook Farm Estate Winery
32 Frogpond Farm Organic Winery
33 Caroline Cellars

34 Inniskillin Wines Inc.
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35 Riverview Cellars

36 Lailey Winery

37 Truis Winery

38 Pillitteri Estates Winery

39 Joseph's Estate Wines

40 Stratus Winery

41 Jackson-Triggs Niagara Estate

42 Chateau des Charmes

43 Henry of Pelham Family Estate Winery
44 Hernder Estate Wines

45 Harvest Estate Wines

46 Fielding Wines Ltd.

47 Niagara College Teaching Winery

48 Reif Estate Winery

49 Rockway Glen Estate Winery

50 Tawse Winery

51 The Organized Crime Winery

52 Megalomaniac John Howard Cellars of Distinction
53 Rosewood Estates Winery and Meadery
54 Alvento Winery

55 Calamus Estate Winery

56 Cornerstone Estate Winery

57 Hidden Bench Vineyards and Winery
58 Cattail Creek Family Estate Winery

59 Rancourt Winery

60 The Ice House Winery

61 Southbrook Vineyards

62 16 Mile Cellar

63 Aure Wines

64 Back 10 Cellars

L B2\
l et L : 65 Between the Lines
mE mE @ -y A3

my W mE i = JU\/Q = 66 Big Head Wines
me

‘ NEC Wineries - \ 67  Colaneri Estate Winery

H \ 68  DiProfio Wines
. . 1 \L)—‘ o 69 The De Moura Winery Way
WlnerleS 70 Diamond Estates Winery
| 71 Domaine Queylus

NEC Plan Area 72 Five Rows Craft Wine

73 The Foreign Affair Winery

74 The Good Earth Food and Wine Co.
75 Greenlane Estate Winery

76 The Hare Wine Co.

77 Honsberger Estate Winery

78 NOMAD at Hinterbrook Winery
79 Icellars Estate Winery Inc.

—_— I — 80 Kew Vineyards

Nia,ga,ra / l Region 81  King's Court Estate Winery
82 Mike Weir Winery

83 Pearl Morissette

84 Perridiso Estate Winery

85 Pondview Estate Winery

0 3 .5 86 Ravine Vineyard Estate Winery

87 Reimer Vineyards
_ | ) x S \ . 88 Rennie Estate Winery
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Intermap and the GIS user community, Esri, HERExDeLorine, Mapmylpdia, © OpenStreetMap contributors, and the GIS user community. 90  Two Sisters Vineyards
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March 14, 2019

The Honourable John Yakabuski

Ministry of Natural Resources and Forestry
99 Wellesley St. W, 6th Floor

Toronto, ON

M7A 1W3

The Honourable Steve Clark

Ministry of Municipal Affairs and Housing
777 Bay St., 17th Floor

Toronto, ON

M5G 2E5

Dear Minister Yakabuski and Minister Clark,
RE: Niagara Region Recommendations for Niagara Escarpment Plan Agricultural Policies

The Ontario Federation of Agriculture (OFA) is Canada’s largest voluntary general farm
organization, representing more than 38,000 farm family businesses across Ontario. These farm
businesses for the backbone of a robust food system and rural communities with the potential to
drive the Ontario economy forward.

OFA supports Niagara Region’s proposal for changes regarding how agriculture-related uses, on-
farm diversified uses, and wineries are permitted in the Niagara Escarpment Plan (NEP, 2017).
As indicated in their submission, grape and associated wine production is the biggest driver
behind Niagara’s agri-food sector. The local economy depends on creating and maintaining a
hospitable environment for this sector and long-term preservation of agricultural lands. Policies
that hinder farm and agri-food business viability and the ability to fully use their land for agricultural
uses are to be condemned. Policies that actively deter agricultural uses, agriculture-related uses,
agritourism uses and on-farm diversified uses have no place in the Niagara Escarpment Plan or
its companion plans.

OFA supports Niagara Region’s request that all winery-specific policies in the NEP be removed.
While all of Ontario’s other land-use planning documents recognize wineries as an equal use to
other agriculture-related on-farm diversified uses, the NEP continues to place wineries under a
different policy framework. These inconsistencies create additional red tape and stifle business
growth and innovation. In particular, the 29 wineries operating under the jurisdiction of the NEP
must operate under a different set of regulations than the 67 outside of the NEP area in the
Niagara Region, not to mention those in the rest of Ontario. It is unnecessary and puts wineries
in the NEP area at competitive disadvantage.

Page 7
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OFA’s position aligns with Niagara Region’s recommendations and urges the NEP to address the
inconsistencies in language between the NEP and the Guidelines on Permitted Uses for Ontario’s
Prime Agricultural Areas as mentioned in the Report (p. 5-6). In 2016, the Province released the
Guidelines on Permitted Uses in Ontario’s Prime Agricultural Areas. This document, which
outlines guidelines for agriculture-related and on-farm diversified uses, is not reflected in the 2017
Niagara Escarpment Plan, despite significant changes to the other provincial plans.

OFA supports Niagara Region’s recommendation that beyond permitting the agriculture-related
or on-farm diversified use, size and placement of buildings, additional uses of buildings, and
activities on the site should be at the discretion of the local municipality. OFA also believes that
guidelines for events and event spaces inside the NEP should mirror those applicable outside of
the NEP, including: appropriate land use designations, frequency of use, and servicing
requirements.

OFA supports Niagara Region’s proposal. In addition, we also believe that the Niagara
Escarpment Commission’s role in development approval is unnecessary in 2019, and simply
serves to add red tape, costs and delays to development applications, particularly agriculture-
related development applications. Municipalities throughout the area covered by the Greenbelt
Plan, the Oak Ridges Moraine Conservation Plan (ORMCP) and the Growth Plan for the Greater
Golden Horseshoe (Growth Plan) are all the sole approval agency for development, based on
conformity with either the 2014 Provincial Policy Statement (PPS) or specific policies in Greenbelt
Plan, the ORMCP or the Growth Plan. Treating lands and development decisions within the
Niagara Escarpment Plan area differently than in the Greenbelt Plan, the ORMCP or Growth Plan
areas is a carryover from the time when many municipalities had no Official Plan, and therefore
had no ability to direct where development should go, and where it should not go. This is no longer
the case. Every upper-tier, single-tier and lower-tier municipality is obligated to have an up to date
and approved Official Plan, which fully conforms to either the 2014 Provincial Policy Statement or
one of Ontario’s geographically-specific land use plans. OFA therefore recommends that the
Niagara Escarpment Commission cease to exercise any role in development approval.

OFA also recommends that ministerial oversight for the Niagara Escarpment Plan be transferred
from the Ministry of Natural Resources and Forestry to the Ministry of Municipal Affairs and
Housing. Currently, ministerial oversight for the Greenbelt Plan, the Growth Plan for the Greater
Golden Horseshoe and the Oak Ridges Moraine Conservation Plan, along with the overarching
Provincial Policy Statement all lie with the Ministry of Municipal Affairs and Housing. Businesses
should not need to contact multiple ministries and multiple governing bodies for similar provincial
plans and should not have to sift through varying definitions across the plans. These
inconsistencies result in ambiguity and misinterpretation, causing costly delays and stifling
business development. The OFA emphatically recommends that ministerial oversight for the
Niagara Escarpment Plan be transferred from the Ministry of Natural Resources and Forestry to
the Ministry of Municipal Affairs.

The Niagara agri-food sector has an annual total economic impact of $3 billion and employs
17,500 people with untapped economic potential to create new jobs and expand. OFA fully
endorses Niagara Region’s proposal and encourages these changes to the Niagara Escarpment
Plan and Niagara Escarpment Commission to reduce red tape and support the thriving agri-food
economic powerhouse in the Niagara Region.

Page 8
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Sincerely,
Keith Currie
President

cc: OFA Board of Directors
Hon. Ernie Hardeman, Minister of Agriculture, Food and Rural Affairs
Niagara North Federation of Agriculture
Niagara South Federation of Agriculture
Grape Growers of Ontario
Wine Council of Ontario
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KITCHENER
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URBAN DESIGN LONDON
& LANDSCAPE KINGSTON
ARCHITECTURE BARRIE
BURLINGTON

To: Niagara Region

From: Dana Anderson and Graham Hendren
Date: February 24,2019

File: 1593C

Assessment and Opinion on Niagara Escarpment Plan Policies, Regulations and
Subject: Niagara Escarpment Commission Implementation of Controls Related to
Wineries in Niagara Region

EXECUTIVE SUMMARY

We understand the Region is preparing a submission to the Province of Ontario to identify the issues
related to how the Niagara Escarpment Plan (NEP) policies and the Niagara Escarpment Commission (NEC)
processes address agricultural-related uses, on-farm diversified uses and wineries in the Region. The intent
of the report is to identify any issues with respect to the polices and processes of the NEC in relation to
agriculture-related uses and on-farm diversified uses including wineries based on research and analysis of
the policies and regulations currently in place and how those policies are implemented.

In order to assist the Region, this memorandum provides an independent and objective planning opinion
on the NEP policies and NEC processes related to agricultural-related uses, on-farm diversified uses and
wineries in Niagara Region. In order to formulate our planning opinion, a comprehensive review and
analysis was undertaken which included:

(i) An assessment of Provincial, Regional and local planning policies related to agricultural-related
uses, on-farm diversified uses and wineries;

(i) An assessment of the history of the NEP and changes to the agricultural policies within the
broader context of emerging provincial policies;

(i) An interjurisdictional scan of land use policies and regulations related to wineries in other wine-
producing regions including Prince Edward County, Napa Valley County (California) and the
Okanagan Valley (British Colombia);

(iv) A case study comparison of land use regulations applied to wineries within and outside of the NEP
area throughout Niagara Region;

(v) An assessment of the development controls imposed by the NEC through conditions of
development permits; and,

(vi) An assessment of the legislative authority under the Niagara Escarpment Planning and
Development Act.

The key findings from our review and analysis are as follows:

1
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e Agricultural-related uses, on-farm diversified uses and wineries are governed by a complex
planning policy framework in Ontario. In Niagara Region such uses, depending on their
geographic location, may also subject the Niagara Escarpment Plan. While certain policies related
to agricultural-related uses, on-farm diversified uses and wineries have evolved over time, and
have become slightly less restrictive, there still exist land use controls which are more restrictive
than the Province’s Guidelines on Permitted Uses in Ontario’s Prime Agricultural Areas.
Additionally, there is a misalignment and inconsistency in how wineries are defined within
agricultural-related uses and on-farm diversified uses, as defined by the Provincial Policy Statement
(PPS).

e Inconsistences place landowners in the NEP area at a disadvantage, with smaller maximum
building sizes permitted, as well as additional restrictions on building and site uses (e.g. limits on
retail sales, limits on restaurant sizes) implemented through permits.

e Unlike other provincial policy documents, the NEP does not provide definitions to classify wineries
as either agricultural-related uses or on-farm diversified uses. Further, wineries exist within a
different policy framework that places additional land use restrictions on them that are not applied
to other agricultural uses.

o A review of land use regulations in selected wine producing regions across North America
illustrates the ability to maintain and protect agricultural areas without the placement of overly
restrictive regulations that limit winery operations and growth of the agri-food sector. Even within
jurisdictions that contain environmental preservation areas, land use policies for wineries within
these areas are clearly defined and more adaptable to the physical and economic context.

e Comparing land use policies applied to wineries within the NEP area to those located outside the
NEP area within Niagara Region itself, demonstrates the impacts of over regulation and the
inequity of the NEP policies. The comparison demonstrates the inequities between policies, given
that soil classification, landscape, drainage and other physical and contextual factors are identical
on both sites.

o A review of the additional permitting conditions for wineries identifies the unreasonable and
unjustified application of conditions that restrict how an operation is undertaken. Such conditions
are, in our opinion, not reasonable and extend beyond land use policy authority and
implementation.

We understand the Region is updating its Official Plan as part of its Municipal Comprehensive Review.
Section 5 which addresses rural and agriculture land uses is being updated as part of this process. This
memorandum provides recommendations for the Region to extend to the Province to ensure a more
appropriate and equitable policy and regulatory framework is provided within the Region for those
properties located within the NEP area. While the focus of the recommendations relates to wineries, it is
equally applicable to other alcohol production facilities associated with agricultural lands.

The recommendations from our review and analysis include:

e Harmonizing the definitions and regulations of agricultural-related uses and on-farm diversified
uses within the NEP with those of the PPS and the Guidelines on Permitted Uses in Ontario’s Prime
Agricultural Areas;

e Removing the winery definition and/or modify the definition to remove limits on building types
(e.g. implement building used to house farm machinery) within the NEP;

e Remove winery specific regulations from the NEP. We understand the Province has requested the
NEC review its Development Control process to reduce red tape and delay. If consideration is given
to urban and recreational areas being removed, perhaps the removal of wineries from the added
process should also be considered;
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Remove limitations on the size of accessory uses on wineries from the NEP. Ultimately, the size
and placement of buildings, additional buildings and activities should be at the discretion of the
local municipality; and,

Limit conditions on NEC permits to those which address land use and not detailed operational
matters.
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1. BACKGROUND

This memorandum has been prepared to assess the current policy framework related to agriculture-related
uses and on-farm diversified uses including wineries within the Region of Niagara with a focus on the NEP
policies and NEC processes related to agricultural-related uses, on-farm diversified uses and wineries in
Niagara Region. In undertaking this review, it was also important to understand the economic and physical
context related to the wine industry in Niagara Region, in addition to the legislative and policy context.

Economic and Physical Context

The Canadian wine and grape industry is a significant contributor to the Canadian economy generating
employment and significant business revenue in many regions across the country. Ontario is the largest
producer of wine grapes and wine in Canada with the most vineyards (90%) being located in the Niagara
Peninsula’. Tourism related to the wine industry is also a significant factor in revenue generation and
economic prosperity for the Region. With the known importance of the employment and economic
benefits provided by the wine industry, the land use policy and regulatory framework which controls and
guides agricultural land uses and activities related to wineries should provide for a changing industry.

Niagara Region has an expanding agri-food sector which generates an estimated $3 billion annually and
employs approximately 18,000 associated jobs.? The Region plays a leading role both provincially and
nationally as a key wine producing region. Grape growing and processing in Niagara Region is estimated
at 65,000 tonnes per year, representing 93% of Ontario’s and 65-75% of Canada’s total grape production.
Wine-related tourism attracts 3.7 million visitors each year, generating $1.5 billion in tourism revenue’.

There are approximately 96 wineries within Niagara Region, 29 of which are located within the NEP area
(Figure 1). Encouraging the continued growth of the wine producing sector in Niagara Region is an
important economic objective. The value of winemaking, and agri-food in general, to the regional and
provincial economy, its contribution to the viability of local agriculture and sustainability of agricultural
lands needs to be understood by all decision makers in relation to development associated with the
industry.

' A Frank, Rimerman + Co. LLP Report, March 2017. Retrieved from: http://www.canadianvintners.com/wp-
content/uploads/2017/06/Canada-Economic-Impact-Report-2015.pdf.

2 |bid.

3 |bid.

Page 13
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Figure 1: Map of Niagara Region wineries within and outside of the Niagara Escarpment Plan area.

Legislative and Policy Context

Current agricultural uses and activities including wineries in the Niagara Region are regulated within a
complex, policy led planning framework which includes the Greenbelt Plan, NEP, Growth Plan for the
Greater Golden Horseshoe (Growth Plan), PPS and the Planning Act. All of this legislation and provincial
policy is further implemented by the Region of Niagara Official Plan and local Official Plans and Zoning By-
laws. The Ontario Ministry of Agriculture, Food and Rural Affairs also has guidelines on Agriculture Uses.

In order to formulate our planning opinion, a comprehensive review and analysis was undertaken which
includes:

(i) An assessment of Provincial, Regional and local planning policies related to agricultural-related
uses, on-farm diversified uses and wineries;

(i) An assessment of the history of the NEP and changes to the agricultural policies within the
broader context of emerging provincial policies;

(i) An interjurisdictional scan of land use policies and regulations related to wineries in other wine-
producing regions including Prince Edward County, Napa Valley County (California) and the
Okanagan Valley (British Colombia);

(iv) A case study comparison of land use regulations applied to wineries within and outside of the NEP
area throughout Niagara Region;

Page 14
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(v) An assessment of the development controls imposed by the NEC through conditions of
development permits; and,

(vi) An assessment of the legislative authority under the Niagara Escarpment Planning and
Development Act.

The memorandum provides a summary of each assessment as well as a series of recommendations for
consideration by the Region in its preparation of its report to the Province on how to address the
implementation of agricultural policies.
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2. LEGISLATIVE AND PLANNING POLICY FRAMEWORK

The Planning Act

The Planning Act establishes the broad policy framework for land use planning in Ontario and sets out land
use control measures and who may control them. Matters of provincial interests are identified in Section 2
of the Act, and include, among others, the protection of ecological systems, areas, features and functions,
the protection of agricultural resources, and the appropriate location of growth and development. There
is no implied order of importance or priorities in how provincial interests are listed and applied.

Provincial Policy Statement (2014)

The Provincial Policy Statement (PPS) is the guiding policy document for land use planning in Ontario.
Policies in the PPS are intended to be read together, and it is expected that land use decisions will vary
from location to location and in different situation. It is the responsibility of local land use planning
authorities to use all available information to make a decision that best respects all provincial interests
under the PPS.

The majority of lands within Niagara Region within the NEP area are considered by the PPS as ‘rural areas’,
and more specifically, prime agricultural areas. Rural areas are a system of lands that include rural
settlement areas, rural lands, prime agricultural areas, natural heritage areas, and other resource areas. The
PPS establishes the broad policy direction to leverage rural assets and amenities and protect the
environment as a foundation for a sustainable economy.

Section 1.1.4.1 of the PPS sets out the policy directive supporting healthy, integrated and viable rural areas,
as follows:

a) building upon rural character, and leveraging rural amenities and assets;

b) promoting regeneration, including the redevelopment of brownfield sites;

c) accommodating an appropriate range and mix of housing in rural settlement areas;

d) encouraging the conservation and redevelopment of existing rural housing stock on rural lands;
e) using rural infrastructure and public service facilities efficiently;

f)  promoting diversification of the economic base and employment opportunities through goods

and services, including value-added products and the sustainable management or use of
resources;

g) providing opportunities for sustainable and diversified tourism, including leveraging historical,
cultural, and natural assets;

h) conserving biodiversity and considering the ecological benefits provided by nature; and

i) providing opportunities for economic activities in prime agricultural areas.

Section 2.3 of the PPS speaks directly to how agricultural lands should be planned for throughout the
province. Prime agricultural areas shall be protected for long-term agricultural use. Recognizing the
importance of expanding the economic vitality of agricultural areas, the PPS permits agricultural-related
uses and on-farm diversification uses in addition to agricultural uses within prime agricultural areas.
Definitions of these uses are provided below:

Agriculture-related uses: means those farm-related commercial and farm-related industrial uses that
are directly related to farm operations in the area, support agriculture, benefit from being in close
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proximity to farm operations, and provide direct products and/or services to farm operations as a
primary activity.

On-farm diversified uses: means uses that are secondary to the principal agricultural use of the
property, and are limited in area. On-farm diversified uses include, but are not limited to, home
occupations, home industries, agri-tourism uses, and uses that produce value-added agricultural
products.

Proposed agricultural-related uses and on-farm diversified uses shall be compatible with, and not hinder,
surrounding agricultural operations. The PPS provides that criteria for these uses based on guidelines
developed by the Province or municipal approaches, as set out in municipal planning documents, which
achieve similar objectives.

Guidelines on Permitted Uses in Ontario’s Prime Agricultural Areas

In 2016, OMAFRA released guidelines on permitted uses in Ontario’s Prime Agricultural Areas to help
municipalities, decision-makers and farmers interpret PPS policies on permitted uses. These guidelines are
intended to support the implementation of the PPS agricultural policies while explaining the intent behind
specific policies. While considering these guidelines, it is important to remain aware of the precedence of
the NEP policies, which may supersede broad-based provincial agricultural policies and guidelines. When
compared to the NEP policies, the OMAFRA guidelines provide some restrictions on associated land uses
but these are balanced with the other objectives including diversified tourism and economic activities
(Table 1).

Table 1: Comparison of winery-related policies between OMAFRA Permitted Use Guidelines and Niagara Escarpment Plan

Guidelines on Permitted Uses in
Ontario’s Prime Agricultural Areas

Niagara Escarpment Plan

Agriculture-related
Use Size Limits
On-Farm Diversified

Maximum 3200 sg. m gross floor area

No limits on size. o
limited.

Use Size Limits

2% up to 10,000 sq. m. total site area

2% up to 10,000 sg. m.

20% up to 2000 sq. m. (of 2%) of total
floor area.

20% up to 2000 sq. m. (of 2%) of total
floor area.

50% discount on footprint for existing
building (built prior to 2014).

No discount for existing buildings.

Winery Use Type

Winery is considered agriculture-
related when using grapes form the
local area. This use includes tasting
rooms and retail space (no size limits).

No clear criteria to determine if a
winery is considered agriculture-
related use or on-farm diversified use
(but there are different size limits on
these uses)

Winery is considered on-farm
diversified use when using either
local or imported grapes. All winery
uses (production and retail) are
limited in size.

n/a
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Growth Plan for the Greater Golden Horseshoe (2017)

The Growth Plan provides a long term framework for growth in the Greater Golden Horseshoe by setting
targets for both population and employment growth. The Growth Plan also provides objectives and
policies to promote economic growth, reduce congestion, provide residents easy access to businesses and
services, and build communities that maximize infrastructure investments while balancing local needs.

The Growth Plan includes guiding principles that include the support and enhancement for the long-term
viability and productivity of agriculture by protecting prime agricultural areas and the agri-food network.
The Growth Plan policies encourage municipalities to implement regional agri-food strategies and
approaches to sustain and enhance the Agricultural System. It also includes policies to protect the long-
term economic prosperity and viability of the agri-food sector, including the maintenance and
improvement of the network by providing opportunities to support and promote the sustainability of
agricultural, agri-food and agri-product businesses while protecting agricultural resources and minimizing
land use conflicts.

The Growth Plan utilizes the same defintions for agri-food and diversified on-farm land uses as the PPS.

Greenbelt Plan (2017)

The Greenbelt Plan identifies prime agricultural areas and specialty crop areas. The majority of the
Protected Countryside in Niagara Region is designated as Niagara Peninsula Tender Fruit and Grape Area.
In both prime agricultural areas and specialty crop areas, all types, sizes and intensities of agricultural uses
and normal farm practices are promoted and protected. Agricultural uses, agriculture-related uses and on-
farm diversified uses are permitted based on the provincial Guidelines on Permitted Uses in Ontario’s Prime
Agricultural Areas.

Section 3.1.2 of the Greenbelt Plan sets out policies related to specialty crop areas. All types, sizes and
intensities of agricultural uses and normal farm practices shall be promoted and protected and a full range
of agricultural uses, agriculture-related uses and on-farm diversified uses are permitted based on the
provincial Guidelines on Permitted Uses in Ontario’s prime agricultural areas. Wineries are permitted as
agriculture-related uses or on-farm diversified uses, and are not defined as a specific agricultural land use
within the Greenbelt Plan.

Niagara Escarpment Plan (2017)

The NEP was updated in 2017 following the Province’s Co-ordinated Land Use Planning Review. The
objective of the NEP is to encourage agricultural uses in agricultural areas, especially in prime agricultural
areas, to permit uses that are compatible with farming and to encourage accessory uses that directly
support continued agricultural uses. Prime agricultural areas shall be protected for long-term agricultural
use.

The objectives of the NEP are:

To protect unique ecologic and historic areas;

To maintain and enhance the quality and character of natural streams and water supplies;
To provide adequate opportunities for outdoor recreation;

To maintain and enhance the open landscape character of the Niagara Escarpment in so
far as possible, by such means as compatible farming or forestry and by preserving the
natural scenery;

o Toensure that new development is compatible with the purpose of this Act;

o To provide for adequate public access to the Niagara Escarpment; and

O O O O
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o To support municipalities within the Niagara Escarpment Planning Area in their exercise
of the planning functions conferred upon them by the Planning Act

The NEP sets out specific policies regarding agriculture-related uses, on-farm diversified uses and wineries.
These policies are summarized below in Table 2.



Table 2: Comparison of Accessory Agricultural Designations within the Niagara Escarpment Plan
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Agricultural-related Uses

On-farm Diversified Uses

Wineries

Shall be compatible with and not shall not
hinder surrounding agricultural operations
and other land uses

Appropriate to available rural services
Existing buildings, structures and facilities
on the property, that are no longer
needed to support agricultural uses,
should be used where possible

All buildings shall be designed and
located to be compatible with the
Escarpment’s open landscape character
The gross floor area of any building used
for agriculture-related uses shall not
exceed 3,200 square metres, unless it can
be demonstrated that a larger size is
compatible with the site and surrounding
landscape

Located on a farm that is actively in
agricultural use

Use is secondary to the principal
agricultural uses of the farm

Use shall be compatible with and shall not
hinder surrounding agriculture operations
and other land uses

Use is appropriate to available rural
services and infrastructure

Maintains agricultural/rural character of
the area

Impact of multiple uses in prime
agricultural areas is limited and does not
undermine agricultural nature of the area
Impact of multiple uses in prime
agricultural areas is limited

Use is limited to up to 2% of a farm lot to a
max. of 10,000 square metres

GFA is limited to 20% of the maximum
area allowed for on-farm diversified use as
set out above

Existing buildings to be used where
possible

All buildings, structures and facilities
including parking areas associated with
the use shall be designed and located to
have minimal impact on agricultural uses
The land supporting the use shall not be
severed from the farm lot exclusively for
the on-farm diversified use

May be agriculture-related use or on-farm
diversified use

A single, accessory facility to sell wine with
limited food service may be permitted at a
winery, provided the following criteria are
met:

o Accessory facility is located within
the winery building and/or
decks/patios attached to the
winery building or utilizes an
existing building or structure

o No new or expansions to parking
facilities or vehicle access
infrastructure will be permitted
unless justified to the satisfaction
of the implementing authority

Uses that may be permitted as accessory
to winery include:

o Retail sales and tasting area within
the winery building

o The sale of gift and promotional
products within the retail sales
and tasting area related to the
wine and grape industry, or other
local agricultural products
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Legislative Authority within Land Use Planning

The NEP derives its authority from the Niagara Escarpment Planning and Development Act. The purpose
of the Act is to provide for the maintenance of the Niagara Escarpment and land in its vicinity substantially
as a continuous natural environment, and to ensure only such development occurs as is compatible with
that natural environment. The NEC is established as an advisory committee and the approval authority for
the Development Permit applications where staff approval is not delegated. The NEC members are
appointed by the Minster, consisting of stakeholders of the NEP Area. The NEC advises and makes
recommendations to the Minister in respect of the amendment and implementation of the NEP.

The purpose of the Act is to provide for the maintenance of the natural heritage system of the Niagara
Escarpment as a continuous natural environment, and to ensure only such development occurs as is
compatible with that natural environment. It should also be noted that the NEP's main goal is to protect
the escarpment. Agriculture is a compatible use within the escarpment’s environment.

The Act permits the NEP to contain policies for the economic, social and physical development of the NEP
Area with respect to the management of land and land uses. It may also include policies to co-ordinate
planning and development among municipalities within the NEP area and policies designed to ensure
compatibility of development. Development is defined under the Act as “a change in the use of any land,
building or structure".

There is a clear difference between regulating land use and development under the Act versus regulating
how the use of land is specifically operated once developed. The policies enabled by the Act draw a
distinction between government oversight and control over private operations. Imposing conditions on
how a business operates through conditions (e.g. what it can include on its restaurant menu) is not, in our
opinion, within the purview of the Act and is not within the defined purpose. By extending policy
implementation beyond development and into business operations, an inequity between business
interests and economic opportunity, based on geographic location is created.

Rationale from the Provincial Perspective

A major principle of the Ontario government’s approach to land use regulation has always been equity
among businesses, subject to a broader regulatory framework — taxation, assessment, operational
requirements, corporate reporting. Within the regulatory framework the principles of equity, certainty and
competitiveness are to be upheld:

e Equity - businesses should be subject to the same government regulation and tax regimes so
they can compete equally;

e Certainty - enables investment in people, property and machinery, and relates directly to the land
use planning system; and,

o Competitiveness — ensure Ontario regulatory framework maintains competitiveness with other
Canadian and foreign business sectors to foster investment and contribute to job creation.

The NEP is the only provincial plan through which local decision making is removed. The Commission
oversees land use regulations that are otherwise dealt with by local municipalities. Other provincial plans
that address landform features and protection, the Greenbelt Plan and the Oak Ridges Moraine
Conservation Plan, require local municipalities to conform to their policies through local implementation.
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Local implementation allows for consideration of the local context and local objectives of municipalities.
It also provides for equity within the process.

Ninety-six wineries are located in Niagara Region. Sixty seven are subject to local municipal zoning and
business regulations. Twenty-nine are located within the NEP area (Figure 1) and subject to significantly
different, and more restrictive, land use controls and operational requirements. It should be a priority of
the government to foster economic development of agricultural resources in Ontario in the most
equitable manner. This could be done by amending the Act to ensure the wine and other
like industries can compete on a global basis by investing in agricultural and related uses. The confusing
mix of provincial and local regulations should be simplified to ensure the wine industry can invest with
certainty and compete on an equitable basis.

Evolution of Niagara Escarpment Plan Agriculture and Wineries Policies

Niagara Escarpment Plan, 1985

When first introduced in 1985, the Niagara Escarpment Plan contained two policies related to agriculture,
one which dealt with lot creation and the second which dealt with second dwellings for farm help. The
objective of the Plan at the time was “to protect land with high agricultural capability”.

Niagara Escarpment Plan, 1994

For the first time, the Niagara Escarpment Plan, 1994 introduced an agricultural policy subset related to
“small-scale commercial uses accessory to agriculture”. Small-scale commercial accessory uses were
permitted provided they were subordinate, incidental and exclusively devoted to the principal agricultural
uses carried out on the farm property by the owner. No size restrictions were introduced at this time.

Further, the NEP, 1994 contained policies related to retail sales and limited the sale of produce grown on
the property or produced on the property from the produce grown on the property. Incidental uses
associated with the accessory uses were permitted provided that it did not result in an intensification of
the use.

Niagara Escarpment Plan, 2005

Beginning with the update of the Niagara Escarpment Plan in 2005, and up until 2014, several policies
specific to wineries, winery incidental uses, visual landscape development at wineries and winery events
were introduced into the Plan. All previous policy sections were also retained. Wineries were identified as
a permitted use separate from other accessory small-scale commercial uses, provided the winery farm
parcel upon which the winery was proposed was a minimum of 4 hectares.

Policies related to wineries in the NEP, 2005 are the most expansive to-date. A maximum size for wineries
of 1.5% of the farm parcel (up to 2,323 square metres) was established along with maximum size for retail
and tasting areas of 25% of the total size of the winery above ground. Additionally, the maximum size for
sale of gift, promotional and non-local produce was limited to 20% of the retail sales and tasting areas.

Policies related to winery incidental facilities limited restaurant operations—Ilimited food service that does
not exceed light meals—to a maximum of 50 patrons and counts towards the maximum permitted size
of the wintery and retail sales and tasting areas, including outdoor seating. Additionally, policies related to
winery events were introduced to ensure that event use does not result in the loss of agricultural land and
create land use conflicts.

A policy comparison chart of Niagara Escarpment Plan policies is attached in Table 3.
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Evolution of Winery Policies and the Coordinated Land Use Planning Review

When changes were introduced to the PPS, 2014, to allow for more permitted uses on prime agricultural
land, these new policies were integrated into the Greenbelt Plan, Oak Ridges Moraine Conservation Plan,
and the Niagara Escarpment Plan as a result of the Co-ordinated Land Use Planning Review.

Submissions received by the NEC from the Wine Council of Ontario (WCO) recommending greater
flexibility for winemakers operating in the NEP area, including more flexibility in size for winery buildings,
and a greater range of permitted uses to enhance tourism-related opportunities in the NEP area. The NEC
responded to these comments by increasing the gross floor area of any one building for an agriculture-
related use, with the potential for multiple buildings dedicated to such uses. In addition, policies requiring
a minimum vineyard lot size were removed from the NEP.

While several policies related to wineries in the NEP were removed, the remaining policies continue to limit
wineries. To align with the PPS, 2014, the NEP, 2017 introduced policies related to agricultural-related uses
and on-farm diversified uses. However, unlike the PPS, 2014 and other provincial plans, wineries are subject
to additional regulations. Specifically, restaurants on wineries continue to be constrained to a single facility
with “limited food service”.

For agriculture-related uses, the gross floor area of any building shall not exceed 3,200 square metres. On-
farm diversified uses may occupy two percent of the farm lot, to a maximum of 10,000 square metres; the
gross floor area of buildings may not exceed 20 percent of this area. It is unclear how different wineries
may fit the criteria of agriculture-related uses or on-farm diversified uses. Additionally, area calculations in
the NEP, 2017 continue to be more restrictive than those contained in the Guidelines on Permitted Uses
in Ontario’s Prime Agricultural Areas. In the Guidelines, existing buildings or structures, built prior to April
30, 2014, occupied by on-farm diversified uses are discounted (50%). No such discounting applies to
existing buildings under the NEP, 2017, which further restricts wineries.

The policies contained in the NEP, 2017 are not fully aligned with the PPS, 2014 and continue to hold
wineries to a different standard. Even when incorporating policies related to agriculture-related uses and
on-farm diversified uses, the NEP 2017 does not provide adequate guidance on how wineries fit into either
of the definitions.

We understand the Province has requested the NEC to further review its Development Control process to
reduce red tape and delay. If consideration is given to urban and recreational areas being removed from
this process, perhaps the removal of wineries should also be considered.
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3. INTERJURISDICTIONAL POLICY REVIEW

A comparative review of agricultural policies related to wineries from selected jurisdictions was undertaken
to understand how they compare to policies contained within the NEP. The selected jurisdictions are:
Prince Edward County, Ontario; Napa Valley, California; and Okanagan Valley, British Columbia.

The policies examined are examples of jurisdictions that have successfully coupled protection of
agriculture areas while also supporting the economic vitality of the agri-food sector including wine
production. While it is important to remain aware of the unique political contexts and scales at which these
policies are implemented, they provide a useful overview of alternative policy approaches. A comparison
of policies is displayed in Table 4.

Prince Edward County, Ontario

Prince Edward County is a rural, island-like municipality in eastern Ontario, approximately 200 kilometres
east of Toronto. With over 40 wineries, Prince Edward County is an emerging wine producing region within
Ontario. In addition to the PPS, wineries in Prince Edward County are regulated by the County's Official
Plan and Zoning By-law. Prince Edward County’s Official Plan permits farm and estate wineries in Rural and
Prime Agricultural designated areas. The following are definitions of wineries within the Official Plan:

Farm Winery (Agricultural Use) means a building or structure or part thereof, associated with agricultural
use(s) on the same farm lot, where wines are produced and may include storage, display, processing, wine
tasting, a tied-house licensed by the Alcohol and Gaming Commission of Ontario, and retail, administrative
facilities and outdoor patio area, but shall not include a restaurant, banquet facility, or on-site commercial
kitchen. Wine tasting and the offering or sale of locally-grown product samples is considered part of the
farm winery activity.

Estate Winery (Agricultural-Related Use) means a building or structure or part thereof, where wines are
produced and may include storage, display, processing, wine tasting, storage, hospitality room,
administrative facilities, outdoor patio area, an onsite restaurant, dining facility, commercial kitchen,
banquet hall, retail facility or other commonly commercially-zoned amenity.

Legally existing and operating wineries as of June 17, 2009, continue to be permitted under the same
conditions of approval granted by the County of Prince Edward, and winery license(s) issued by the
Province of Ontario, as of June 17, 2009. If these existing wineries wish to expand the scope and/or scale
of their operations to include uses which require additional municipal planning approvals or Provincial
licenses, they will become subject to the County policy and by-law requirements in effect at that time.

Official Plan policies related to wineries are as follows:
Farm Winery Regulations:

e Farm wineries are permitted as part of the farm operation

e  Aminimum 2 hectares (5 acres) must be planted with a minimum of 4,000 vines on-site.

e Minimum lot sizes referred to in this section of the Plan apply to existing lots and not to the
creation of a new lot

e The fruit used in the annual production of wine at a Farm Winery shall consist predominately of
fruit grown in the County of Prince Edward by that Farm Winery Operation. This may be reduced
in any on year due to crop failure or damage resulting from causes beyond the control of the
winery, such as climate and precipitation abnormalities, with the balance being from Ontario fruit.

e The retail sale of wine produced on-site shall be permitted. Provided that it does not conflict with
any minimum floor area requirement for licensing approval, on-site tasting room and retail floor
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space shall not exceed the lesser of 75 square metres or 25 percent of the total winery floor area
(excluding any below ground floor area). The on-site retail floor space for non-agricultural and/or
non-Prince Edward County agricultural products, shall not exceed 5% of the total retail floor space.

Estate Winery Regulations:

o A minimum 8 hectares (20 acres) must be planted with a minimum of 16,000 vines on-site.

e  Minimum lot sizes referred to in this section of the Plan apply to existing lots and not to the
creation of a new lot.

o All Estate Wineries shall be subject to a site-specific zoning by-law amendment.

e The retail sale of wine and wine related products, and a hospitality room where food and wine is
prepared and served, will be permitted when such uses are accessory to and complement the
Estate Winery.

e The maximum total floor area for retail and hospitality uses shall be 400 square metres so as not
to detract from the main use of the land and not adversely affect other uses permitted in the area.

o f) Estate Wineries shall be required to locate with direct access and frontage onto an
improved public roadway maintained year round with sufficient capacity to
accommodate the anticipated traffic.

o @) Estate Wineries shall be subject to Site Plan and Site Plan Agreement Approval by the
municipality. The following matters must be addressed to the satisfaction of the
municipality.

Land use policies for wineries in Prince Edward County are implemented by Comprehensive Zoning By-
law 1816-2006. Under the Zoning By-law, a range of uses are permitted on wineries. In addition to wine
production, designated uses on Estate Wineries may include storage, display, processing, wine tasting,
storage, hospitality room, administrative facilities, outdoor patio area, an on-site restaurant, dining facility,
commercial kitchen, banquet hall, retail facility or other commonly commercially-zoned amenity. Apart
from the PPS, 2014 and the County's Official Plan, zoning is the primary tool regulating land use on wineries.

Napa Valley, California

Napa County is located north of the Bay Area in California, and contains Napa Valley, one of the California’s
premier wine-producing regions. Vineyards make up 9% of Napa County's land base, totally approximately
45,000 acres. Regional land use patterns in Napa County include dense urban centres along highway
corridors to open space, natural resources, and agricultural activities with vineyard development as one of
the most visually prominent activity. In California, there are strong economic incentives to clear
undeveloped land for new vineyards and few regulations to protect native plant and animal communities.
There is no state agency that oversees or regulates vineyards or other agricultural land conversion in
California*

California Government Code Section 65300 et seq. establishes the obligation of cities and counties to
adopt and implement general plans. The general plan—comparable to an official plan—is a
comprehensive, long-term, and general document that describes plans for the physical development of a
city/county and of any land outside its boundaries that, in the city's/county’s judgement, impacts its
planning. The Farmland Mapping and Monitoring Program (FMMP) of the California Resources Agency

"o "o

designates portions of the state landscape as “prime farmland”, “unigue farmland”, “farmland of statewide

* University of California, Berkeley. Retrieved from: https.//clas.berkeley.edu/research/chile-and-california-wine-land.
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importance”, or “other land.” The significant portions of wine producing areas are designated as prime
farmland.

The Napa County General Plan “protects agriculture and agricultural watershed and open space lands by
maintaining 40- and 160-acre minimum parcel sizes, limiting uses allowed in agricultural areas, and
designated agriculture as a primary land use.” In 1990, Napa County adopted a Winery Definition Ordinance
("WDQ") which imposed a minimum parcel size of 10 acres for a winery (except for wineries that pre-dated
the WDO, which have a one-acre minimum). This ordinance also requires that wines produced in Napa
County use at least 75% Napa grown grapes, allows the County to set production limits and limits
marketing activities. Legally existing wineries prior to the introduction of the WDO are exempt from these
regulations.

Title 18 of the Napa County Code contains three agricultural zoning designations: Agricultural Watershed
(AW), Agricultural Preserve (AP), and the Agricultural Commination (:A) district. The majority of the Napa
Valley is zoned Agricultural Preserve (AP)®. The Agricultural Preserve is a protective land use zone first
introduced in 1968 to preserve agricultural land in perpetuity. Covering 37,100 acres of land, the
Agricultural Preserve bears several similarities to the Niagara Escarpment Plan area. The Agricultural
Preserve does not limit gross floor area of buildings or specific commercial uses occurring on wineries. The
Agricultural Preserve is considered one of the most successful agricultural preservation areas in the world,
and it has achieved this recognition while supporting, not hindering, key contributors of the region'’s agri-
food sector.

Okanagan Valley, British Columbia

The Provincial Agricultural Land Commission (ALC) is an independent administrative tribunal dedicated to
preserving land and encouraging farming in British Columbia. The ALC is responsible for regulating
provincially-significant agricultural lands and has specific permitted uses and exceptions for most
agricultural sectors. Specifically, wineries and ancillary uses are designated as farm uses under the
Agriculture Land Commission Act.

Within the Agriculture Land Reserve, a variety of winery-related uses are permitted, including agri-tourism’.
An alcohol production facility, and ancillary uses are permitted as a designated farm use if at least 50% of
the primary farm product used to make the alcohol product produced each year is grown on the farm on
which the alcohol production facility is located. The farm on which the alcohol production facility is located
onis also required to be more than two hectares in area and at least 50% of the primary farm product used
to make the alcohol produced each year is required to be grown on the farm, or both on the farm and on
another farm located in British Columbia that provides that primary farm product to the alcohol production
facility under a contract having a term of at least three years.

Under the Agriculture Land Commission Act, a variety of non-farm uses are permitted, including
accommodation for agri-tourism on a farm. A maximum of 10 sleeping units is permitted on a short term
and seasonal basis. The total area used for agri-tourism accommodation must not be greater than five
percent of the total area of the parcel on which the accommodation is located.

> Napa County Important Farm Land. Retrieved from: ftp://ftp.consrv.ca.gov/pub/dirp/FMMP/pdf/2016/nap16.pdf.

5Napa County Zoning Map. Retrieved from: https//www.countyofnapa.org/DocumentCenter/View/8436/Napa-
County-Zoning-Map?bidld=.

7 ALC Act. Retrieved from: http.//www.bclaws.ca/civix/document/id/complete/statreg/171_2002.
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the land use controls related to wineries.

Table 4: Comparison of winery-related policies from wine producing regions
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PEC Official Plan

PEC Zoning By-
law

Plan

Napa Agricultural
Preserve

Winery Definition
Ordinance

Agricultural Land
Commission Act

Prince Edward Napa County Okanagan Valley | Niagara Region
County (within the NEP)
Governing Napa County
documents PPS, 2014 Code and General PPS, 2014

Growth Plan, 2017

Niagara
Escarpment Plan

Minimum parcel
size

8 hectares (Estate)

2 hectares (Farm)

4 hectares

2 hectares

2 hectares®

Required use of
local agricultural

75% local grapes

75% local grapes

Agriculture-
related and on-

(Farm)

400 m? (Estate)

No regulations

5% of total parcel
area

product n/a farm diversified
winery must use
local grapes (NEP)

Maximum GFA Lesser of 75m? or

for retail and 25 % of the total

tastings winery floor area 0.004% of total

parcel area (NEP)

Food service
facilities

No regulations

No regulations

No regulations

Limited food
service facilities
only (NEP)

Development of
new buildings

No regulations

No regulations

No regulations

Existing buildings
should be used
where possible
(NEP)

8 Alcohol and Gaming Commission of Ontario requirement. OMAFRA, 2016. Retrieved from:
http//www.omafra.gov.on.ca/english/busdev/facts/startingawinery.pdf
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4. COMPARISON OF WINERIES WITHIN NIAGARA REGION IN AND OUT OF THE NEP AREA

To demonstrate the impacts of the policies set forth in the current NEP on the same land use, a comparative
review of land use policies applied to wineries within and outside of the NEP area was conducted. Here,
the land use regulations that apply to two wineries located in the Town of Lincoln are examined. In this
particular case, the two wineries are located across the street from one another, separated by less than 100
metres. Both properties are similar in size and contain similar soil types and major hydrogeological features.

Winery 1 — Redstone Winery, 4245 King Street, Beamsville ON — outside the Niagara Escarpment Plan
(within the Greenbelt).

Winery 2 — Malivoire Wine Company, 4260 King Street, Beamsville ON — within the Niagara Escarpment
Plan (Escarpment Protection Area).

Redstone Winery, 4245 King Street

Greenbelt

Malivoire Winery, 4260 King Street

NEP Area

Figure 2: Aerial map of Malivoire and Redstone wineries, Town of Lincoln

A comparison of land use regulations that apply to the aforementioned wineries is displayed in Table 5.

20

Page 29




Table 5: Comparison of Estate Winery Zoning Provisions, Town of Lincoln

PDS 2-2020
Appendix Il

February 12, 2020

Winery 1 (outside NEP)

Winery 2 (within NEP)

and hospitality
uses

Lot area 147,590 m? 153415 m?
Maximum Gross
4 2
Floor Building 1,498 m’ o O e
Area (assuming winery is defined as an on-farm diversified use)
Maximum Floor
Area for retail 213 m? 129 m?

(based on 20% of total floor area)

Permitted uses

Agriculture
Agricultural conservation use

Agriculture produce processing accessory to an
agricultural use

Agricultural produce stand accessory to an agricultural
use

Agricultural produce warehouse and/or shipping
accessory to a greenhouse

Agricultural research accessory to an agricultural use
Conservation use, save and except any buildings
Equestrian facility

Farm winery accessory to an agricultural use

Estate winery

Accessory amphitheater

Greenhouse

Hobby farm

Kennel accessory to an agricultural use or residential use
Large animal veterinary clinic

Private grain storage and drying facility accessory to an
agricultural use

Agricultural uses.

Agriculture-related uses and on-farm diversified uses, in
prime agricultural areas.

Existing uses.

Single dwellings.

Mobile or portable dwelling unit(s) accessory to
agriculture.

Forest, wildlife and fisheries management.

Licensed archaeological fieldwork.

Infrastructure.

Accessory uses (e.g., a garage, swimming pool, tennis
court, ponds or signs).

Home occupations and home industries.

Recycling depots for paper, glass and cans etc,, serving
the local community.

Bed and breakfast.

Nature preserves owned and managed by an approved
conservation organization.
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Single detached dwelling

Bed and breakfast establishment
Farm help house

Group home

Home occupation

Private home daycare
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The above policy comparison demonstrates the inequities and discrepancies placed on landowners within
and outside of the NEP area. In particular, the maximum gross floor area and maximum gross floor area for
retail is significantly limited within the Niagara Escarpment Plan area, despite both properties being
roughly equal in size. This case demonstrates the impact of overregulation stemming from blanket policies
applied to diverse geographic areas. Without having regard for local conditions and providing flexibility to
align policies with local municipalities, the policies related to wineries in the NEP can create unintended
consequences. Having local municipalities regulate building size and retail uses on wineries contributes to
sound planning outcomes that protects agricultural uses while also allowing the reasonable development
of economic opportunities on wineries through value-added activities.

5. ASSESSMENT OF NEC DEVELOPMENT CONDITIONS

Areview of development permits issued by the NEC was also undertaken to better understand site-specific
regulations applied to wineries within the NEP Area. Upon review of development permits for wineries
within Niagara Region, it is apparent that while certain winery-specific policies have been removed from
the NEP, the policies are still being applied as conditions of development approval on wineries, and, as a
result, place undue restrictions on the operation of these facilities.

The conditions of development involve a range of limitations in respect to the normal operation of wineries
that in our opinion is outside the scope and mandate of the NEP. These conditions include limiting the
licenses permitted by other organizations. For example, one condition of development states that no
license issued by the Alcohol and Gaming Commission of Ontario shall permit the use of any outdoor
premises of the subject property for any hospitality functions with the exception of winery related outdoor
barbecue and picnic events. Policies related to winery events were removed from the NEP during the Co-
Ordinated Land Use Plan Review, yet are still being applied to the operations upon wineries.

Other conditions impose limitations on wineries to only allow limited complimentary food services, and
prohibit a restaurant as a permitted use. Again, policies related to food services on wineries were removed
in the NEP yet continue to be applied through permit conditions. In this case, the conditions of
development approval imposed by the NEC reach beyond the policies laid out in the Plan, and
unnecessarily limit the economic opportunities and growth potential of wineries. This example
demonstrates the need for local municipalities to be granted the authority to regulate specific uses and
operations on wineries. Transferring this authority to local municipalities allows for sound planning
outcomes that are more localized and responsive to the geographic diversity throughout the NEP Area
where wineries operate.

6. SUMMARY OF KEY FINDINGS
The key findings from our review and analysis are as follows:

e Agricultural-related uses, on-farm diversified uses and wineries are governed by a complex
planning policy framework in Ontario. In Niagara Region such uses, depending on their
geographic location, may also subject the Niagara Escarpment Plan. While certain policies related
to agricultural-related uses, on-farm diversified uses and wineries have evolved over time, and
have become slightly less restrictive, there still exist land use controls which are more restrictive
than the Province’s Guidelines on Permitted Uses in Ontario’s Prime Agricultural Areas.
Additionally, there is a misalignment and inconsistency in how wineries are defined within
agricultural-related uses and on-farm diversified uses, as defined by the Provincial Policy Statement
(PPS).
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e Inconsistences place landowners in the NEP area at a disadvantage, with smaller maximum
building sizes permitted, as well as additional restrictions on building and site uses (e.g. limits on
retail sales, limits on restaurant sizes) implemented through permits.

e Unlike other provincial policy documents, the NEP does not provide definitions to classify wineries
as either agricultural-related uses or on-farm diversified uses. Further, wineries exist within a
different policy framework that places additional land use restrictions on them that are not applied
to other agricultural uses.

e A review of land use regulations in selected wine producing regions across North America
illustrates the ability to maintain and protect agricultural areas without the placement of overly
restrictive regulations that limit winery operations and growth of the agri-food sector. Even within
jurisdictions that contain environmental preservation areas, land use policies for wineries within
these areas are clearly defined and more adaptable to the physical and economic context.

e Comparing land use policies applied to wineries within the NEP area to those located outside the
NEP area within Niagara Region itself, demonstrates the impacts of over regulation and the
inequity of the NEP policies. The comparison demonstrates the inequities between policies, given
that soil classification, landscape, drainage and other physical and contextual factors are identical
on both sites.

e A review of the additional permitting conditions for wineries identifies the unreasonable and
unjustified application of conditions that restrict how an operation is undertaken. Such conditions
are, in our opinion, not reasonable and extend beyond land use policy authority and
implementation.

7. RECOMMENDATIONS

In updating its Official Plan through the Municipal Comprehensive Review process, the Region of Niagara
has reviewed its agricultural policies which address agricultural-related uses, on-farm diversification, and
wineries. It is through this process that it has identified that the NEP policies are not aligned with other
provincial policies that the Region is required to implement creating inconsistencies and an uneven
application of regulation among wineries. We concur with this assessment and based on our research,
analysis and findings, believe there is a need to revise the NEP to ensure agricultural-related uses, on-farm
diversification, and wineries are treated equitably within the policy framework for the Region. The land use
policy and implementation framework should not impede operations and opportunities for the wine
industry with over regulation or inequitable barriers.

The following are recommendations for consideration by the Region to provide to the Province:

e The NEP should at a minimum harmonize its definitions of agricultural-related uses and on-farm
diversified uses with the PPS, 2014. Many definitions in the NEP now reference the 2014 PPS,
however, several definitions that are common across other provincial plans such as the Growth
Plan and Greenbelt Plan remain out of alignment. Further, the NEP does not define terms
important to land-use planning or the achievement of objectives and goals in the Growth Plan
and Greenbelt Plan.

e Allwinery specific policies in the Niagara Escarpment Plan should be removed. Given that wineries
may be considered either agricultural-related uses or on-farm diversified uses, having separate
winery policies is not necessary. Placing wineries under a different policy framework does not align
with the PPS and other provincial land-use planning documents which recognize wineries as an
equal use to all other agriculture-related on-farm diversified uses.

e Policies regulating that size, scale and operation of accessory retail and restaurant uses on wineries
should be removed. Area calculations for accessory uses on wineries should be aligned with the
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Guidelines on Permitted Uses in Ontario’s Prime Agricultural Areas, which discounts buildings
existing prior to April 30, 2014 by 50%. These commercial uses are important value-added
amenities that contribute to thriving agri-food and agri-tourism sectors. Furthermore, removing
these limitations improves implementation as wineries within Niagara Region will not be held to
two different standards depending on their location.

Remove limitations on the size of all accessory uses on wineries from the NEP. Ultimately, the size
and placement of buildings, additional buildings and activities should be at the discretion of the
local municipality; and,

Limit conditions on NEC permits to those which address land use and not operational matters
outside the scope the NEC's jurisdiction.
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